Amended & Enacted 10/8/13

Introduced by Council Member Schellenberg and amended by the Transportation, Energy and Utilities Committee:
[image: image1.emf]Attach.tif




Attach.tif


ORDINANCE 2013-495-E
AN ORDINANCE AUTHORIZING THE MAYOR OR HIS DESIGNEE TO EXECUTE A COMMUNICATION TOWER LEASE BETWEEN TOWERCOM III, LLC, AND CITY OF JACKSONVILLE FOR ALBERTS FIELD LOCATED AT 12073 BRADY ROAD; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Authorization.  The Mayor or his designee is authorized to execute a communication tower lease between TowerCom III, LLC, and the City of Jacksonville, in substantially the form attached hereto as Revised Exhibit 1, labeled as “Revised Exhibit 1, Revised Lease Agreement, September 30, 2013 – TEU”. 

Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature. 

Form Approved:

__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation Prepared By:
Margaret M. Sidman
G:\SHARED\LEGIS.CC\2013\Ord\Schellenberg TowerCom III Lease.doc 
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TOWER LEASE AGREEMENT

This Lease Agreement (the “Lease”) is made and entered into on the
day of , 2013 (“Effective Date”), pursuant to the
authority of Part 4, Chapter 122, Ordinance Code, City of Jacksonville, by and between
the CITY OF JACKSONVILLE, a Municipal Corporation and political subdivision of
the State of Flerida in Duval County, Florida hereinafter referred to as the “CITY”,
whose mailing address is 117 W. Duval Street, Jacksonville, FL 32202 and
TOWERCOM i, LLC, hereinafter referred to as the “TENANT”, whose mailing
address is 12276 San Jose Blvd,, Suite 122, Jacksonville, Florida 32223.

WITNESSETH:

WHEREAS, the City Council has adopted Ordinance 2005-1374-E, amending Part 4,
Section 122, Ordinance Code, establishing a procedure for leasing City owned property
for the construction and operation of communication towers; and

WHEREAS, the CITY’S goal is to minimize the proliferation of communication towers
throughout the City by promoting the co-location of multiple providers on a single tower;
and

WHEREAS, the CITY owns the real property (Parent Tract) identified in composite
Exhibit “A”, attached hereto; and

WHEREAS, the CITY desires to lease a portion of said Parent Tract (Leased Premises)
for the construction and operation of a communication tower. Said portion is shown and
described as the “Lease Area” in Exhibit “A”, attached hereto; and

WHEREAS, the CITY, in order for the TENANT to appropriately utilize said Leased
Premises, desires to grant a non-exclusive right of ingress, egress and utility placement
over, under, through the real property as shown and described as the “Access & Utility
Easement in Exhibit “A”, attached hereto; and

WHEREAS, Section 122.453, Ordinance Code authorizes, within limits, the Real Estate
Division, of Department of Public Works, to negotiate and execute lease agreements with
communication companies for the construction and operation of communication towers,
without requiring approval from the City Council.

NOW, THEREFORE, based upon the facts recited above and in consideration of the
agreement herein made and performance thereof, the CITY and TENANT agree as
follows:

1. LEASED PREMISES:
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The CITY hereby leases to TENANT and TENANT hereby leases from the CITY, the
real property described as the “Lease Area” in Exhibit “A” attached hereto and
incorporated herein by reference (“Leased Premises™), together with a non-exclusive
easement of ingress, egress and utility placement over, under, through the property
described as the “Access & Utility Easement™ in Exhibit “A” Such easement shall
automatically terminate upon the termination, cancellation or other expiration of this
Lease, to occur at the earlier of the completion of TENANT’s removal of the
Communication Facility as required hereunder or sixty days after the termination or other
expiration of this Lease.

2. TERM AND RENEWALS:

The term of this Lease shall be five (5) years commencing on the “Commencement Date”
and terminating on the fifth (5th) anniversary of the Commencement Date (“Initial
Term”). The parties agree that a Memorandum of Lease in the form attached hereto as
Exhibit “B”, evidencing the Commencement Date and other matters, shall be executed
and recorded in the public records of Duval County.

Tenant shall have the right to extend this lease five (5) additional five (5) year terms
(“Renewal Terms”). Each Renewal Term shall be on the same terms and conditions as
set forth in this Lease with such revenues sharing from “Use By Others” (as defined in -
Paragraph 7) and annual increases as contemplated herein. Provided TENANT is not then
in default under this Lease beyond any applicable grace or cure period, this Lease shall be
automatically renewed for each successive Renewal Term unless Tenant notifies City of
Tenant’s intention not to renew at least six (6) months prior to the expiration of the Initial
Term or the Renewal Term which is in effect.

3. RENT:

(A)  Base Rent. TENANT shall pay the CITY rent in the amount of TWENTY-FIVE
THOUSAND DOLLARS AND NO CENTS ($25,000.00) per year, plus all applicable
taxes (the “Rent”), and subject to the increases as provided in subsection C below. The
first annual Rent payment shall be due on the Commencement Date and each annual Rent
payment thereafter shall be due on or before each anniversary thereof. Rent shall be
payable to the CITY’s Department of Public Works Real Estate Division at the following
address:

Department of Public Works
Attn: Real Estate Division

Ed Ball Building

214 N. Hogan Street, 10th Floor
Jacksonville, FL. 32202

(B)  Late Fee. Any amounts not paid by TENANT to the CITY within ten (10) days of
its due date shall include a late payment charge of five percent (5%) of the amount due.
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(C)  Rent Increase. The Rent shall increase annually on the anniversary of the
Commencement Date by an amount equal to four percent (4%) of the then-current Rent
or the change in the Consumer Price Index for All Urban Consumers (CPI-U), whichever
is greater.

(D)  Prorated Rent. If this Lease is terminated for any reason other than TENANT’S
default, all prepaid Rent shall be prorated as of the date of termination and any prepaid,
unused portion shall be refunded to TENANT.

4. COMMUNICATION FACILITY:

This Lease is for the installation, operation and maintenance of TENANT’S
Communication Facility and uses incidental thereto in accordance with the terms of this
Lease, and as required by or allowed under TENANT’S Federal Communications
Commission (“FCC”) registration and FAA determination of No Hazard, No Obstruction.
TENANT shall confirm any sub-tenants’ use complies with their respective FCC
licenses. Said Communication Facility shall be built in accordance with the requirements
of City Ordinance 2008-72-E.

S. OWNERSHIP OF COMMUNICATION FACILITY:

TENANT shall retain sole ownership and maintenance of the Communication Facility
during the term of this Lease. Upon the expiration or earlier termination of this Lease as
provided herein, TENANT shall be required to remove the Communication Facility,
including any and all Storage Buildings, at its sole cost and expense within sixty (60)
days of the expiration or termination date; provided, however, that the CITY may require
TENANT to leave the Tower as is for the CITY’S use, in which case ownership of the
Tower shall transfer to the CITY. If the CITY requires TENANT to leave the Tower,
then TENANT may either leave the existing Tower or remove it and replace the Tower
with a comparable structure. Upon TENANT’S removal of the Tower and Storage
Building(s), as provided herein, subject to normal wear and tear, TENANT shall restore
the affected portion of the Leased Premises to its condition prior to this Lease, including,
but not limited to the removal of concrete pads and foundations to a depth of six feet (67)
below grade and the filing of the property to its original grade.

6. IMPROVEMENTS:

(A) TENANT shall improve the Leased Premises by constructing and installing the
Communication Facility in accordance with the terms of this Lease. The Communication
Facility shall be installed according to plans and specifications set forth in composite
Exhibit “C” and consistent with the design approved by the CITY Planning Commission
(the “Planning Commission™). All future sub-tenants or collocators on the Tower must
first obtain CITY approval of their respective plans to collocate on Tenant’s Tower and
leased compound prior to construction and installation from the City’s Department of
Planning and Development, and otherwise comply with all CITY approval, permitting
and CITY ordinance code requirements. Apart from the foregoing, TENANT shall not
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modify the Communication Facility in any manner, including but not limited to, an
increase in the height of the Tower, without prior approval from the Department of
Planning and Development and as may otherwise be required by the CITY’s ordinance
code. If TENANT wishes to make any changes to the Communication Facility,
TENANT shall provide the CITY Planning and Development Department Cell Tower
Coordinator (the “Coordinator”) with plans and specifications identifying such changes.
The Coordinator shall determine whether the changes materially alter the design of the
Communication Facility. The Coordinator has fourteen (14) days to determine whether
the changes materially alter the design of the Communication Facility. If the Coordinator
reasonably determines that the changes materially alter the design of the Communication
Facility, then the Coordinator shall set the proposed changes for hearing before the
Planning Commission.

(B) The CITY’S review (and approval or denial) of plans and specifications pursuant to
this section is based upon its ownership of the Leased Premises and this Lease, and not
upon its functioning as a governmental or regulatory body, and such approval will not be
unreasonably withheld, conditioned or delayed. TENANT shall obtain all required
license(s), permit(s), and approval(s) from the appropriate governmental or regulatory
authority having jurisdiction hereof which are necessary for the construction and
operation of the Communication Facility and TENANT’S business. At its own expense,
TENANT will be required to obtain approval of the design of the Communication
Facility from the Planning Commission as set forth in Section 656.1505, Ordinance
Code. The CITY makes no representation or warranty as to whether the location of the
Communication Facility on the Leased Premises meets the requirements of the City’s
Land Development Code relating (0 communication antennas or facilities or whether the
Communication Facility will be approved by the Planning Commission.

(C) Prior to commencing construction, TENANT shall provide the CITY with the name
of the contractor that will construct and install the Communication Facility. Any
contractor on the CITY’S Suspension/Debarment list shall not construct any
Improvements on the Leased Premises. All Improvements shall be constructed in a
workmanlike manner and in compliance with any applicable laws, rules, building codes,
ordinances and regulations. TENANT shall keep the Leased Premises free from any liens
arising out of any work performed, materials furnished, or obligations incurred by
TENANT.

(D) Within thirty (30) days after the installation of the Improvements on the Leased
Premises, TENANT shall provide the Coordinator with as-built drawings showing the
actual location of the Improvements consistent with Exhibit “C?.

(E) TENANT shall also provide the CITY with a complete and detailed inventory of the
Antennae Facilities; provided, however, that TENANT shall not be required to include in
such inventory any proprietary information, or the identification of any Equipment
located within any sub-tenant’s storage building.

7. USE. BY OTHER PROVIDERS:
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(A) If requested by the CITY or JEA, TENANT shall reserve adequate space on the
Tower for the CITY (or entity designated by the CITY) and JEA to locate the necessary
antennas, cables and equipment (CITY and/or JEA EQUIPMENT) on the Tower in order
to operate and maintain a communication system (CITY and/or JEA SYSTEM). The
CITY’S or the CITY’S designated entity’s use and/or JEA’s use of the Tower shall be
free of charge. The parties agree to reasonably cooperate as necessary from time to time
regarding the type and number of antennas and transmission lines for the CITY or JEA’s
use. The parties agree that the CITY’s installation will include two (2) DB589-Y
antennas with two (2) not to exceed 7/8” coax lines. Notwithstanding the foregoing,
CITY and/or JEA shall have the right to replace and upgrade its EQUIPMENT from time
to time, provided such work does not significantly increase the space requirements or
otherwise negatively impact existing collocators on the Tower.

(B) TENANT shall design and construct a one hundred sixty-two (162) tower which
constitutes a one hundred fifty foot unipole stealth tower. Should the CITY or JEA utilize
the tower, they shall provide the mounting apparatus, antennas and coax lines that will

. bring the total height of the tower to 162 ft. The Tower will be designed to structurally
support a minimum of five (5) communications providers.

(C) TENANT may license space on the Tower to Other Providers. TENANT shall pay
the CITY either seven hundred-fifty dollars ($750.00) per month until the next
anniversary of the Commencement Date per Other Provider, or twenty-five percent
(25%) of the payment made by each Other Provider, whichever is greater. The rate of
seven hundred-fifty dollars ($750.00) per month will increase annually by an amount
equal to four percent (4%) of the then-current payment or the change in the Consumer
Price Index for All Urban Consumers (CPI-U). Notwithstanding the payment method for
the previous year, every year, TENANT will pay the CITY the annual adjusted rate or
twenty-five percent (25%) of the payment made by each Other Provider, whichever is
greater. Prior to installation of any Other Provider, TENANT shall pay the CITY that
amount owed to the CITY from the date of installation of the Other Provider to the
anniversary of the Commencement Date. All future payments will be due annually on
the anniversary of the Commencement Date. The additional payment set forth in this
subsection shall be payable to the CITY’S Department of Public Works Real Estate
Division at the address set forth in Paragraph 3(A). Notwithstanding the foregoing, in the
event that TENANT’s Other Provider(s) or sub-tenant terminates it lease and stops
paying rent as defined in their sub-lease agreement with TENANT, then such additional
revenue paid to CITY as contemplated by this paragraph shall cease.

(D) Before allowing the Other Provider(s) to locate on the Tower, TENANT shall require
such Other Provider(s) to submit to TENANT and the CITY, an inter-modulation study
indicating whether their intended use of and location of their antennas, cables, and
equipment on the Tower will interfere with any existing communication facilities on the
Tower, or any communications facilities within a four miles radius of the Tower, and an
engineering study indicating whether the Tower is able to structurally support their
antennae facilities.
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(E) TENANT shall submit to the Real Estate Division a copy of any license or lease
agreement with each Other Provider.

8. INTERFERENCE:

(A) Prior to installing the antennas on the Tower, TENANT shall obtain and provide to
the CITY, at TENANT’S expense, an inter-modulation study indicating that TENANT’S
Communication Facility will not interfere with any nearby public safety communication
facilities, including communications facilities used for 911, police, fire, and emergency
medical services (EMS), within a four mile radius of the Tower.

(B) TENANT'S installation, operation and maintenance of the Communication Facility
shall not cause interference with any CITY SYSTEM or other Public Safety Systems,
including any JEA System. TENANT shall immediately power down its Communication
Facility and cease all operations that interfere with any CITY SYSTEM or Public Safety
Systems, including any JEA System, until the interference has been eliminated, provided,
however, that TENANT may perform tests on its Communication Facility as are
reasonably necessary to determine the cause of the interference and whether the
interference has been eliminated. TENANT shall take all measures reasonably necessary
to correct and eliminate the interference, and the CITY shall cooperate with TENANT to
the extent reasonable in order to eliminate the interference. If the interference is not
eliminated to the reasonable satisfaction of the CITY within thirty (30) days after
TENANT'’S receipt of written notice from the CITY, and such interference is a threat to
the public health, safety or welfare, the CITY may immediately terminate this Lease. In
the event TENANT believes CITY’s or JEA’s systems are causing interference with a
sub-tenant’s uses, CITY shall reasonably cooperate with TENANT and/or sub-tenant to
try and eliminate such interference.

9. MAINTENANCE:

(A) TENANT shall have sole responsibility for the maintenance, repair, and security of
the Communication Facility and Leased Premises, and shall keep the same in good repair
and condition during the Lease term, provided, however, TENANT will not be
responsible for the maintenance, repair or security of equipment on the Leased Premises
belonging to the CITY, JEA and/or Other Provider, unless TENANT has caused the need
for such maintenance, repair, or security.

(B) TENANT shall keep the Leased Premises free of debris and any dangerous, noxious,
or offensive matter that would create a hazard or undue vibration, heat, noise, or signal
interference.

(C) TENANT and its sub-tenants and/or collocators shall have twenty-four (24) hours
per day, seven (7) days per week access to the Communications Facility. The site access
will be designed so as not to interfere with the CITYs use of the surrounding property as
a public park. TENANT and its sub-tenants and/or collocators shall use their best efforts
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to insure there will be as little disruption and impact as possible with CITY’s use of the
property and on the users of the park. If possible, TENANT shall telephonically notify
the Department forty-cight (48) hours in advance of its need to enter the Leased
Premises. At the discretion of the CITY, an escort may be required and a reasonable fee
may be charged by the CITY for such escort. TENANT shall telephonically notify the
CITY as soon as reasonably practicable regarding off-hour emergency maintenance and
repair activities on the Leased Premises.

10. TAXES:

TENANT shall pay all applicable real property taxes and assessments for the Leased
Premises, if any, which become due and payable during the term of this Lease. TENANT
shall pay all applicable personal property taxes and all applicable taxes on all rents
pursuant to Chapter 212, Florida Statutes.

11. UTILITIES:

TENANT shall, at its expense, separately meter charges for the consumption of
electricity and other utilities associated with its Communication Facility, and shall timely
pay all costs associated therewith. TENANT shall have the right to obtain separate utility
service from any licensed utility company that will provide such service to the Leased
Premises. TENANT, and/or its authorized sub-tenants, may also provide power to the
Leased Premises through a standby power generator for the authorized sub-tenants
exclusive use. The CITY agrees to grant to the applicable utility, an easement pursuant to
which such utility may operate and maintain the utility facilities serving the
Communication Facility. TENANT shall install utilities underground, but if TENANT
cannot 1nstall utilities underground and the property is located on property managed by
the Department of Parks, Recreation and Entertainment, then TENANT must seek
approval of plans for utilities from the Department of Parks, Recreation and
Entertainment and the District Council Member.

12. COMPLIANCE WITH LAWS:

(A) TENANT shall comply with all applicable federal, state, and local laws,
ordinances, rules, and regulations (including, but not limited to laws, rules, and
regulations issued by the FCC, Federal Aviation Administration, and the CITY) in
connection with the installation, use, operation, repair, and maintenance of the
Communication Facility. The payment of any penalties or fines arising out of or in any
way connected with the violation of, or non-compliance with, the foregoing shall be
TENANT’S responsibility.

(B)  The CITY shall comply with all applicable laws, rules and regulations imposed
upon it as the owner of the Leased Premises.

(C)  TENANT’S lease of the Leased Premises is contingent upon its obtaining all
certificates, permits, zoning, and other approvals that may be required by any federal,
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state, or local authority. The CITY, as the owner and landlord of the Leased Premises,
and not in its capacity as a governmental or regulatory body, agrees to cooperate with
TENANT, at TENANT’S expense, in applying for and obtaining all licenses, permits,
and other necessary approvals required for TENANT’S installation and operation of the
Communication Facility on the Leased Premises. TENANT shall erect, maintain, and
operate the Communication Facility in accordance with site standards, state statutes,
ordinances, rules, and regulations issued by the FCC or any other governing bodies. The
payment of any penalties or fines arising out of or in any way connected with the
violation of, or non-compliance with, the foregoing shall be TENANT’S responsibility.

13. NET LEASE:

The CITY shall not be required to make any repairs or improvements to the Leased
Premises. TENANT shall be responsible for all costs associated with its use and
operation of the Leased Premises, including, but not limited to any real and personal
property taxes directly attributable to the Lease Premises and TENANT’S improvements.
TENANT shall not be responsible for any administrative costs or expenses incurred by
the CITY in performing its obligations under this Lease.

14. SIGNS/GRAFFITI:

TENANT may place only such signs on the Tower and Storage Building as are required
by governmental regulations. TENANT shall remove any unauthorized signs or graffiti
within a reasonable time, but no later than five (5) days after receipt of written notice
from the CITY requesting such removal. If TENANT fails to remove such signs or
graffiti after such notice, then the CITY may enter the Leased Premises and undertake
any activities necessary to abate or remove graffiti or any unauthorized signage located
therein. TENANT shall reimburse the CITY all costs incurred by CITY for the
abatement or removal of such graffiti or unauthorized signage within thirty (30) days of
CITY’S presenting TENANT with a statement of such costs.

15. ACCESS:

CITY reserves the right to enter the Leased Premises at all reasonable times, and upon
prior notice to TENANT, in order to examine and inspect the Leased Premises.
TENANT shall have access to the Leased Premises as described in paragraph 9(c) above.

16. DEFAULT AND REMEDIES:

It shall be a default if TENANT defaults in the performance of any obligation or
condition of this Lease, including the obligation to pay rent, and does not cure such
default within thirty (30) calendar days after written notice from the CITY specifying the
default. If the nature of the default is such that it cannot, in the exercise of reasonable
diligence, be remedied within thirty (30) calendar days, TENANT shall have such time as
1s reasonably necessary to remedy the default, provided TENANT promptly takes and
diligently pursues such actions as are necessary therefore; or if TENANT abandons or
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vacates the Communication Facility for a continuous period of ninety (90) days; or if
TENANT is adjudicated a bankrupt or makes any assignment for the benefit of its
creditors.

In the event of a default by TENANT as defined above, the CITY shall have the right, at
its option, in addition to and not exclusive of any other remedy the CITY may have by
operation of law, to terminate this Lease and eject TENANT from the Leased Premises,
in which event TENANT shall immediately surrender possession of the Leased Premises
and pay the CITY a sum of money equal to the amount of the unpaid Rent accrued
through the date of termination.

If suit shall be brought by the CITY for recovery of possession of the Leased Premises,
for the recovery of any Rent or any other amount due under the provisions of this Lease,
or because of the breach of any other covenant, TENANT shall pay to the CITY all
expenses incurred therefore, including reasonable attorneys’ fees in the event the CITY
prevails in such action. Should any legal action or proceeding be brought by either party
for default or breach of this Lease or to enforce any provision hereof, the prevailing party
in such action or proceeding shall be entitled to recover reasonable attorneys’ fees and
court costs.

"It shall be a default by the CITY if the CITY fails to perform any of its obligations under

this Lease and does not cure such default within thirty (30) days after receipt of written
notice from TENANT specifying the failure, unless, however, the nature of the default is
such that it cannot, in the exercise of reasonable diligence, be remedied within thirty (30)
calendar days, in which case the CITY shall have such time as is reasonably necessary to
remedy the default, provided the CITY promptly takes and diligently pursues such
actions as are necessary therefore.

17. TERMINATION:

(A) This Lease may be terminated (i) by TENANT or the CITY if TENANT is unable to
obtain or maintain any license, permit, or other governmental approval necessary for the
construction, installation, or operation of the Communication Facility or TENANT’S
business within one hundred twenty (120) days from the execution of this Lease,
provided, however, that Tenant shall be given additional time to obtain such approvals if,
through no delay or fault of Tenant, such approvals cannot be obtained within the initial
one hundred twenty (120) day period; (i1) by TENANT, upon thirty (30) days prior
written notice to the CITY, if the Leased Premises is not appropriate for TENANT’S
operations for economic or technological reasons, including, but not limited to signal
interference; (iii) by TENANT upon thirty (30) days prior, written notice to the CITY if
TENANT is unable to operate the Communication Facility on the Leased Premises due to
the action of the FCC, including withdrawing channels or changing frequencies; (iv) by
TENANT if the CITY defaults pursuant to Section 16 above; (v) by the CITY if
TENANT defaults pursuant to Section 16 above; (vi) by the CITY if it determines that
the Tower is structurally unsound or otherwise not suitable for TENANT’S use,
including, but not limited to, consideration of age of the structure, damage, or destruction
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of all or part of the Tower from any source, or factors relating to condition of the Tower,
however, TENANT shall first be afforded an opportunity to improve the Tower; (vii) by
the CITY if it determines in its reasonable discretion that continued use of the Tower by
TENANT is a threat to the public health, safety, or welfare or violates applicable laws or
ordinances; (vii1) by the CITY, upon one (1) years prior, written notice to TENANT in
the event that, as a result of the CITY'S permitting of the Tower, any court, regulatory or
governmental entity, including, without being limited to, the Florida Public Service
Commission, issues any final order to the effect that the City is a "telecommunications
company,” as defined in the Florida Statutes, as amended; (ix) by the CITY, upon one
hundred-twenty (120) days prior, written notice to TENANT if the existence of the lease
creates an adverse impact upon the City's tax-exempt bond status; (x) by the CITY, upon
one hundred-eighty (180) days prior, written notice to TENANT if the Tower ceases to
be used for communication purposes for a period of one hundred-eighty (180)
consecutive days and the permit holder does not recommence using the Tower for
communication purposes prior to expiration of such notice period; or (xi) as otherwise
provided in this Lease.

(B) Upon the termination of this Lease for any reason provided herein, TENANT shall
remove the Communication Facility from the Leased Premises pursuant to Section 5
above. In addition, TENANT shall remove the foundation and any concrete pads of the
Tower and Storage Building within sixty (60) days of the Termination Date and
TENANT shall repair any damage to the Leased Premises caused by such removal and
restore the Leased Premises, subject to normal wear and tear, to its condition prior to this
Lease, including but not limited filing the property to its original grade; all at TENANT’S
sole cost and expense; provided, however, that the CITY may require TENANT to leave
the Tower and Storage Building in accordance with Section 6 above. TENANT’S
Antennae Facilities and Equipment will at all times be considered pérsonal property
which TENANT will be entitled to remove at the termination of this Lease provided,
however, that any Antennae Facilities or Equipment which are not removed within the
sixty (60) days of the termination of this Lease shall become the property of the CITY.

(C) Notice of termination pursuant to this section shall be given in writing by certified
mall, return receipt requested, and shall be effective upon receipt of such notice. Unless
otherwise provided herein, the CITY shall retain all Rent paid prior to the Termination
Date.

18. FITNESS FOR USE:

The CITY makes no warranties or representations as to the fitness of the Leased Premises
for the uses intended by TENANT. Furthermore, the CITY does not warrant or guarantee
that the use or zoning of surrounding properties will not be of such a nature that could
interfere with TENANT’S use of the Leased Premises during the term of this Lease.

19.  ALTERATION, DAMAGE OR DESTRUCTION:

10
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If the Communication Facility, or any portion thereof, is altered, destroyed, or damaged
so as to materially hinder its effective use through no fault or negligence of TENANT,
TENANT may elect to repair or reconstruct the Communication Facility at its sole cost
and expense or terminate this Lease upon sixty (60) days written notice to the CITY. If
TENANT exercises its option to repair or reconstruct the Communication Facility, it shall
do so in a manner that restores it to its structural integrity and capacity prior to such
damage or destruction. If during such repair or reconstruction by TENANT the
Communicaticn Facility is inoperable, rent shall be abated on a pro rata basis during such
restoration/reconstruction up to a maximum period of sixty (60) days. The CITY shall
have no obligation to reconstruct or repair any damage to the Communication Facility. [f
TENANT exercises its option to terminate this Lease, then TENANT shall remove the
Communication Facility from the Leased Premises pursuant to section 17 (B) above.

20. CONDEMNATION:

In the event the Leased Premises is taken by eminent domain, this Lease shall
automatically terminate as of the date title to the Leased Premises vests in the
condemning authority. In the event of any taking under the power of eminent domain,
TENANT shall not be entitled to any portion of the award paid for the taking, and
TENANT hereby expressly waives any right or claim to any portion thereof and all such
damages shall belong to the CITY. Although all damages, whether awarded as
compensation for diminution in value of the leasehold or to the fee of the Leased
Premises, shall belong to CITY, TENANT shall have the right to claim and recover from
the condemning authority, but not from CITY, its fixtures and such compensation as may
be separately awarded or recoverable by TENANT for diminution in value of the
Communication Facility, any and all damage to TENANT’S business and any costs or
expenses incurred by TENANT in moving/removing its’ Communication Facility.

The CITY will inform TENANT of the commencement of any eminent domain
proceedings by any governmental authority.

21. INDEMNIFICATION:

(A)  Disclaimer of Liability. The CITY shall not be liable for injury or damage
occurring to any person or property arising out of TENANT’S or any sub-tenants
construction, installation, operation, use, repair, maintenance, or dismantling of the
Communication Facility.

(B)  Indemnification. The following indemnification shall not apply to any claims,
actions, damages, obligations, liabilities, and liens arising from the sole negligence or
intentional misconduct of the CITY, its employees, agents or contractors, and shall
survive the termination of this Lease. TENANT and its subcontractors shall, at its sole
cost and expense, indemnify, defend and hold harmless the CITY, its representatives,
employees, and elected and appointed officials from and against:
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() Any and all liability, damages, penalties, claims, liens, costs, charges,
losses, and expenses (including, without limitation, reasonable fees and expenses of
attorneys, expert witnesses and consultants), which may be imposed upon, incurred by or
be asserted against the CITY by reason of any act or omission of TENANT, its personnel,
employees, agents, contractors, sub-contractors, sub-tenants or collocators, resulting in
property damage, bodily injury, or death to any person, or any other right of any person,
firm or corporation, which may arise out of or be in any way connected with the
construction, installation, operation, maintenance, use or condition of the Communication
Facility, or TENANT’S failure to comply with any federal, state, or local statute,
ordinance or regulation.

(i1) Environmental Liability, including without limitation, any and all
claims, suits, demands, judgments, losses, costs, fines, penalties, damages, liabilities and
expenses (including all costs of cleanup, containment or other remediation, and all costs
for investigation and defense thereof including, but not limited to, court costs, reasonable
expert witness fees and attorney’s fees), arising from or in connection with (a) the
Indemnifying Parties’ actions or activities under the Contract that result in a violation of
any environmental law, ordinance, rule or regulation or that leads to an environmental
claim or citation or to damages due to the Indemnifying Parties’. activities, (b) any
environmental, health and safety liabilities arising out of or relating to the operation or
other activities performed in connection with the Contract by the Indemnifying Parties at
any time on or prior to the effective date of the Contract, or (c) any bodily injury
(including illness, disability and death, regardless of when any such bodily injury
occurred, was incurred or manifested itself), personal injury, property damage (including
trespass, nuisance, wrongful eviction and deprivation of the use of real property) or other
damage of or to any person in any way arising from or allegedly arising from any
hazardous activity conducted by the Indemnifying Parties. Buyer will be entitled to
control any remedial action and any legal proceeding relating to an environmental claim.

(i) Violation of Laws Liability. TENANT shall hold harmless,
indemnify, and defend the Indemnified Parties against any and all claims, suits, demands,
Judgments, losses, costs, fines, penalties, damages, liabilities and expenses (including all
costs for investigation and defense thereof including, but not limited to, court costs,
reasonable expert witness fees and attorney fees) charged to, recovered from or incurred
by, any of the Indemnified Parties arising from or based upon the violation of any federal,
state, or municipal laws, statutes, resolutions, or regulations, by TENANT or those under
their control. This indemnification agreement is separate and apart from, and is in no way
limited by, any insurance provided pursuant to this Lease or otherwise. This section
relating to Indemnification shall survive the Term, and any holdover and/or contract
extensions thereto, whether such Term expires naturally by the passage of time or is
terminated earlier pursuant to the provisions of this Lease.

(iv) Liability from Breach of Representations, Warranties and
Obligations, including without limitation, any and all claims, suits, demands, judgments,
losses, costs, fines, penalties, damages, liabilities and expenses (including all costs for
investigation and defense thereof including, but not limited to, court costs, reasonable
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expert witness fees and attorney’s fees) which may be incurred by, charged to or
recovered from any of the foregoing, arising directly or indirectly out of (a) any breach of
any representation or warranty made by the Tenant in connection with the Lease or in any
certificate, document, application, writing or other instrument delivered by the Tenant to
CITY, or (b) any breach of any covenant or obligation of the Tenant set forth in this
Lease or any other certificate, document, application, writing or other instrument
delivered by Tenant pursuant to this Lease.

(v) Any and all liabilities, damages, penalties, claims, liens, costs,
charges, losses, and expenses (including, without limitation, reasonable fees and expenses
of attorneys, expert witnesses and other consultants), which are imposed upon, incurred
by or asserted against the CITY by reason of any claim or lien arising out of work, labor,
materials, or supplies provided or supplied to TENANT, its contractors or subcontractors,
for the installation, construction, operation, maintenance or use of the Communication
Facility, and, upon the written request of the CITY, shall cause such claim or lien
covering the CITY’S property to be discharged or bonded over within thirty (30) days
following such request.

(C)  Defense of the CITY. In the event any action or proceeding shall be brought
against the CITY by reason of any matter for which the CITY is indemnified hereunder,
TENANT shall, upon notice from the CITY, at TENANT’S sole cost and expense, resist
and defend the same with legal counse!l acceptable to the CITY; provided however, that
TENANT shall not admit liability in any such matter on behalf of the CITY without the
written consent of the CITY and provided further that the CITY shall not admit liability
for, nor enter into any compromise or settlement of, any claim for which they are
indemnified hereunder, without the prior written consent of for the benefit of creditors; or
if TENANT becomes insolvent.

(D)  Notice, Cooperation, and Expenses. The CITY shall give TENANT prompt notice
of the making of any claim or the commencement of any action, suit or other proceeding
covered by the provisions of this paragraph. Nothing herein shall be deemed to prevent
the CITY from cooperating with TENANT and participating in the defense of any
litigation by the CITY’S own counsel. TENANT shall pay all expenses incurred by the
CITY in response to any such actions, suits, or proceedings. These expenses shall include
all out-of-pocket expenses such as reasonable attorneys’ fees and shall also include the
reasonable value of any services rendered by the CITY’S Office of General Counsel, and
the actual expenses of the CITY’S agents, employees, or expert witnesses, and
disbursements and liabilities assumed by the CITY in connection with such suits, actions,
or proceedings but shall not include attorneys fees for services that are unnecessarily
duplicative of services provided the CITY by TENANT.

If TENANT requests the CITY to assist it in such defense then TENANT shall pay all
expenses incurred by the CITY in response thereto, including defending itself with regard
to any such actions, suits, or proceedings. These expenses shall include all out-of-pocket
expenses such as reasonable attormeys’ fees and shall also include the costs of any
services rendered by the CITY’S Office of General Counsel, and the actual expenses of
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the CITY’S agents, employees, or expert witnesses, and disbursements and liabilities
assumed by the CITY in connection with such suits, actions, or proceedings.

TENANT shall require as part of any agreement to sub-lease space on the Tower or
collocate on the Tower, the sub-tenants to make the indemnifications of this section in
favor of CITY.

22, INSURANCE:

(A)  TENANT shall, at its own expense, procure and maintain throughout the term of
the Contract, with an insurer or insurers acceptable to the CITY, the types and amounts of
insurance conforming to the minimum requirements set forth herein.

(B) Workers’ Compensation/Employers’ Liability

Such insurance shall be no more restrictive than that provided by the Standard
Compensation Policy, as filed for use in Florida by the National Council on
Compensation Insurance, without restrictive endorsements. In addition to coverage for
the Florida Workers’ Compensation Act, where appropriate, coverage is to be included
for the Federal Employer’s Liability Act and any other applicable Federal or State law.
The policy must be endorsed to provide the CITY with thirty (30) days written notice of
cancellation. The policy must be endorsed to waive the insurer’s right to subrogate
against the City and its officials, officers and employees in the manner which would
result from the attachment of the NCCI Waiver Of Our Right To Recover From Others
Endorsement (Form WC 00 03 13) with the CITY and its officials, officers and
employees scheduled thereon. The minimum amount of coverage (inclusive of any
amount provided by an umbrella or excess policy) shall be:

Part One:  “Statutory”

Part Two:  $100,000 Each Accident
$500,000 Disease — Policy Limit
$100,000 Disease — Each Employee

(C) Commercial General Liability Insurance

Such insurance shall be no more restrictive than that provided by the most recent version
of the standard Commercial General Liability Form (ISO Form CG 00 01) as filed for use
in the State of Florida without any restrictive endorsements other than those required by
ISO or the state of Florida or those described below. The policy must be endorsed to
provide the CITY with thirty (30) days written notice of cancellation. The policy must be
endorsed to provide that the Insurer waives its rights against the CITY and its officials,
officers and employees. The coverage may include restrictive endorsements which
exclude coverage for liability arising out of:

* Mold, fungus, or bacteria
o Terrorism
e Sexual molestation
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The CITY and the CITY’s officials, officers and employees shall be included as
“Additional Insureds” on a form no more restrictive than the latest edition of ISO Form
CG 20 11 (Additional Insured — Managers or Lessors of Premises.

The Commercial General Liability policy shall be subject to the following minimum
limits (inclusive of amounts provided by an umbrella or excess policy):

$2,000,000 General Aggregate
$2,000,000 Products/Completed Operations Aggregate
$2,000,000 Personal and Advertising Injury

$2.,000,000 Each Occurrence

(D) Automobile Liability Insurance

Such insurance shall be no more restrictive than that provided by Section II (Liability
Coverage) of the most recent version of standard Business Auto Policy (ISO Form CA 00
01), as filed for use in the State of Florida by the Insurance Services Office, without any
resirictive endorsements, including coverage for liability contractually assumed. The
policy shall cover all owned, non-owned, and hired autos used in connection with the
performance of the work and must be endorsed to provide the CITY with thirty (30) days
written notice of cancellation. The CITY and the CITY’s officials, officers and
employees shall be included as “Additional Insureds.” The policy must be endorsed to
provide that the Insurer waives its rights against the CITY and its officials, officers and
employees. The minimum limits (inclusive of any amounts provided by an umbrella or
excess policy) shall be:

$2,000,000 Each Occurrence — Bodily 1njury and Property Damage
Combined

(E) Property Insurance

Property insurance shall cover all construction, additions, machinery and equipment
including in the project during the course of construction. Upon completion of the
construction phase, the insurance shall cover the buildings, structures (including tower)
machinery, equipment and business interruption/loss of rents.

The amount of insurance shall be no less than the estimated insurance replacement value
of the communication facility project when completed and the loss of rents for one year.
The coverage shall be provided on an “all risk” (i.e., Special Form) basis -and the
maximum deductible for.other than windstorm and hail shall be $10,000 per occurrence.
The maximum deductible for windstorm and hail shall be no more than 5% of the
estimated actual cash value of the insurable property at the time of loss. .
(F) Environmental Impairment Liability Insurance

At the CITY’s sole discretion, the CITY may determine to require environmental
impairment liability insurance. In the event of such requirement the TENANT shall
provide evidence of such coverage, to the CITY within thirty (30) calendar days
following notice of such requirement.
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(G) In addition to the above requirements, prior to the commencement of
construction, TENANT shall require all contractors and subcontractors hired by the
TENANT, for the purpose of construction and/or installation at the communication
facility, to procure and maintain throughout the term of their contract, the types and
amounts of insurance conforming to the above minimum requirements for (B) Workers’
Compensation/Employers Liability, (C) Commercial General Liability and (D)
Automobile Liability Insurance.

(H)  Prior to entering into an agreement for licensed space on the Tower to Other
Providers (Sub-Tenant), the TENANT shall require the Other Provider to procure and
maintain throughout the term of their contract, the types and amounts of insurance
conforming to the above minimum requirements for (B) Workers’
Compensation/Employers Liability, (C) Commercial General Liability, (D) Automobile
Liability Insurance and (E) Property Insurance. The CITY and its officials, officers and
employees shall be included as Additional Insureds on the Other Provider’s Commercial
General Liability policy.

23. INSURANCE ADMINISTRATION:

(A)  The coverage amounts set forth above may be met by a combination of
underlying and umbrella policies so long as in combination the limits equal or exceed
those stated.

(B)  Evidence of Insurance. Certificates of insurance evidencing that all required
insurance coverage shall be filed and maintained with the CITY annually during the term
of the Lease. TENANT shall immediately advise the CITY of any claim or litigation that
may result in liability to the CITY.,

(C)  Insurance Companies. All insurance shall be effected under valid and enforceable
policies, insured by insurers licensed to do business by the State of Florida or surplus line
carriers on the State of Florida Insurance Commissioner’s approved list of companies
qualified to do business in the State of Florida. All insurance carriers and surplus line
carriers shall be rated A-or better by A.M. Best Company.

(D)  Failure to Maintain Insurance. If TENANT fails to obtain or maintain insurance
coverage sufficient to meet the terms and conditions of this Lease, then the CITY may
immediately terminate this Lease.

(E)  Waiver by CITY. The CITY, in its sole discretion, may waive any of the
insurance provisions contained in this section.

(F) As evidence of compliance with the insurance required herein, TENANT shall
furnish the CITY with:

(i) a fully completed satisfactory Certificate of Insurance evidencing all
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coverage required. Also, a copy of the actual notice of cancellation
endorsement(s) as issued on the policy(ies) and a copy of the actual
additional insured endorsement as issued on the Commercial General
Liability policy, signed by an authorized representative of the insurer(s)
verifying inclusion of the CITY and the CITY’s officials, officers and
employees as additional insureds in the Commercial General Liability
coverage;

(1) the original of the policy(ies); or

(iify  other evidence satisfactory to the CITY.

Until such coverage is no longer required by this Agreement, TENANT shall provide the
CITY with renewal or replacement evidence of insurance at least thirty (30) days prior to
the expiration or termination of such insurance.

If requested to do so by the CITY, TENANT shall, within thirty (30) days after receipt of
a written request from the CITY, provide the CITY a certified, complete copy of the
policies of insurance of insurance providing the coverage required.

(G)  Except where prior written approval has been obtained hereunder, the insurance
maintained by TENANT, contractor, subcontractor and/or subtenant shall apply on a first
dollar basis without application of a deductible or self-insured retention. Contractor shall
pay on behalf of City or City’s officials, officers, agents and employees any deductible or
self-insured retention applicable to a claim against the CITY and the CITYs, official,
officer or employee.

(H)  The insurance provided by the TENANT, contractor, subcontractor and/or
subtenant shall be endorsed to provide that the Insurer waives its rights against the CITY
and the CITYs, official, officer or employee.

O Compliance with these insurance requirements shall not limit the liability of
TENANT, contractor, subcontractor and/or subtenant. Any remedy provided to the CITY
by the insurance provided by TENANT, contractor, subcontractor and/or subtenant shall
be in addition to and not in lieu of any other remedy (including to, as an indemnitee of
TENANT, contractor, subcontractor and/or subtenant) available to the CITY under this
Agreement or otherwise.

() Neither approval by the CITY nor failure to disapprove the insurance furnished by
TENANT, contractor, subcontractor and/or subtenant shall relieve TENANT, contractor,
subcontractor and/or subtenant from responsibility to provide insurance as required by
this Agreement.

(K)  Depending upon the nature of any aspect of any project and its accompanying
exposures and liabilities, CITY may, at its sole option, require additional insurance
coverages in amounts responsive to those liabilities or make adjustments to the required
insurance as deemed necessary, which may or may not require that CITY also be named
as an additional insured.
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(L) Certificates of Insurance must be completed as follows:

Certificate Holder

City of Jacksonville

Office of Risk Management
231 East Forsyth St, Suite 470
Jacksonville, Fl 32202

(M)  Additional Insured for Commercial General Liability and Automobile Liability

City of Jacksonville and its officials, officers and employees.
24, HAZARDQUS MATERIAL INDEMNIFICATION:

(A)  “Hazardous Material” shall mean any petroleum or petroleum product, asbestos,
any substance known to cause cancer and/or reproductive toxicity, and/or any substance,
material, chemical or waste defined or designated as hazardous, toxic, dangerous,
radioactive or other similar term by any federal, state, or local environmental law,
regulation or rule presently in effect or promulgated in the future, as such laws,
regulations or rules may be amended from time to time; and it shall be interpreted to
include, any substance which after release into the environment will or may reasonably
be anticipated to cause sickness, death or disease.

(B) TENANT represents and warrants that it will not generate, use, transport, store or
dispose of any Hazardous Material, on or about the Leased Premises in violation of any
applicable statute, regulation, rule, law or ordinance. TENANT further agrees 1o
indemnify and hold the CITY harmless from and against any damage, liability, loss,
claims or costs (including reasonable attorneys’ fees and costs) as a result of any release
of Hazardous Material by TENANT in violation of such statute, rule, law, etc., or of
TENANT’S breach of any warranty, representation or agreement contained herein.

C) The CITY represents and warrants that it will not generate, use, transport, store or
dispose of any Hazardous Material on or about the Leased Premises in violation of any
applicable statute, regulation, rule, law or ordinance. The CITY agrees to indemnify and
hold TENANT harmless from and against damage, liability, loss, claims or costs
(including reasonable attorneys’ fees and costs) as a result of any release of Hazardous
Material by the CITY in violation of such statute, rule, law, etc., or of the CITY’S breach
of any warranty, representation or agreement contained herein.

25. ACCEPTANCE OF LEASED PREMISES:

By execution of this Lease, TENANT accepts the Leased Premises in the condition
existing as of the Commencement Date. The CITY makes no representation or warranty
with respect to the condition of the Leased Premises and the CITY shall not be liable for
any latent or patent defect in the Leased Premises.
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26. ESTOPPEL CERTIFICATE:

Either party shall at any time and from time to time upon not less than ten (10) days prior
request by the other party delivery to the requesting party a statement in writing
certifying that (a) the Lease is unmodified and in full force (or if there have been
modifications, that the Lease is in full force as modified and identifying the
modifications); (b) the dates to which the Rent and other charges have been paid; (c) the
party requesting the Estoppel Certificate is not in default under any provisions of the
Lease; and (d) such other matters as the party may reasonably request.

27. NOTICES:

All notices, requests, demands, and other communications hereunder (“Notices”) shall be
in writing and shall be deemed given if personally delivered or mailed, certified mail,
return receipt requested, or by a nationally recognized courier service, to the following
addresses:

CITY: Attn; Chief of Real Estate
Real Estate Division
City of Jacksonville
Ed Ball Building
214 N. Hogan St. — 10th Floor -
Jacksonville, FL 32202

With a copy to:

Director of Public Works
Public Works Department
City of Jacksonville

Ed Ball Building

214 N. Hogan St. — 10th Floor
Jacksonville, FL 32202

TENANT:  Attn: David H. Boeff, CEO
TowerCom 111, LLC
12276 San Jose Blvd., Suite 122
Jacksonville, Florida 32223
(904) 405-1088

Except as otherwise provided in this Lease, any Notices shall be deemed received only
upon actual delivery at the address set forth above. Notices delivered after 5:00 p.m.
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(local time and at the place of delivery) or on a non-business day shall be deemed
received on the next business day. If any time for giving Notice contained in this Lease
would otherwise expire on a non-business day, the Notice period shall be extended to the
next succeeding business day. Saturdays, Sundays, and holidays recognized by the CITY
shall not be regarded as business days.

28. ASSIGNMENT AND SUBLETTING:

(A)  TENANT shall not assign or sublet this Lease in whole or in part, or sublet all or
any part of the Leased Premises without the CITY S prior written consent, such consent
not to be unreasonably withheld or delayed.

(B) Notwithstanding subsection (A) above, TENANT may assign its interest in this Lease
upon thirty (30) days prior written notice to the CITY in the event that, (i) the assignee of
TENANT’S interest is ‘a principal or subsidiary of TENANT, (ii) the assignee of
TENANT’S interest acquires all or substantially all of TENANT’S assets through merger
or acquisition, or (i1i) TENANT pledges its interest in this Lease to an institutional lender
as security for the repayment of a loan, and TENANT collaterally a551gns its interest in
this Lease to such institutional lender.

(C) Any person or entity to which this Lease is assigned pursuant to the provisions of the
Bankruptcy Code, 11 USC sections 101. et seq., shall be deemed without further act to
have assumed all of the obligations of TENANT arising under this Lease on and after the
date of such assignment. Any such assignee shall upon demand execute and deliver to
CITY an instrument confirming such assumption. Any monies or other considerations
payable or otherwise to be delivered in connection with such assignment shall be paid to
CITY, shall be the exclusive property of CITY, and shall not constitute property of the
TENANT or of the estate of TENANT within the meaning of the Bankruptcy Code.

29. FINANCING:

TENANT may finance the Communication Facility (and its adjacent communication
facility) through an institutional or other financing entity, and may pledge the
Communication Facility as collateral for obtaining such financing.

30. SUCCESSORS AND ASSIGNS:

This Lease shall be binding upon and inure to the benefit of the parties, their respective
heirs, successors and assigns.

31. TREATMENT IN BANKRUPTCY:

The parties to this Lease hereby expressly agree and acknowledge that in the event that
during the term of this Lease TENANT becomes a debtor in any voluntary or involuntary
bankruptcy proceeding under the United States Bankruptcy Code, 11 U.S.C. 101, et seq.,
this Lease shall be treated as an “unexpired lease of non-residential real property” for
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purposes of section 365 of the Bankruptcy Code, and accordingly, shall be subject to the
provisions of subsections (d)(3) and (d)(4) of said section 365.

32, FORCE MAJEURE:

It a party is delayed or prevented from the performance of its obligation(s) under this
Lease ‘(except for the payment of monetary obligations) by reason of hurricanes,
landslides, strikes, lockouts, power failure, riots, war, acts of God or other reasons of
similar nature, not the fault of the party delayed in performing its obligation(s), such
party 1s excused from such performance of the period of delay. The period for the
performance of any such act shall then be extended for the period of such delay.

33. HOLDING OVER:

Any holding over after the expiration of the term hereof, with the consent of the CITY,
shall be construed to be a tenancy from month to month at a rate increase of twenty
percent (20%) of the present rent (prorated on a monthly basis).

34, PERFORMANCE GUARANTEE:

(A) Tower Removal. As required by Section 656.1515 of the CITY Ordinance Code,
TENANT shall provide to the CITY an irrevocable evergreen standby letter of credit in a
form acceptable to the CITY’s Office of General Counsel and in an amount equal to the
lesser of $25,000 or 150 percent of the estimated cost of removing the tower in the event
of abandonment, as evidenced by a certificate of a licensed professional engineer or
licensed contractor in the business of removing wireless communication towers. The
CITY may require an increase in the security amount after five-year intervals to reflect
increases in the Consumer Price Index. The performance security shall be payable to the
CITY and shall be maintained in effect until the tower and its associated equipment are
removed and the CITY has certified that the owner has met all of its obligations
hereunder.

(B) Landscaping and screening. In addition to the performance security for removal of an
abandoned tower, the owner of any wireless communication tower shall also provide to
the City an irrevocable evergreen standby letter of credit in a form acceptable to the
Office of General Counsel and in an amount equal to 150 percent of the estimated cost of
landscaping and screening the perimeter of the tower site in accordance with Section
656.1515, Ordinance Code, as evidenced by a certificate of a professional landscape
architect. The performance security shall be payable to the CITY and shall be maintained
in effect for three years or until the CITY has certified that the owner has met all of its
obligations hereunder.

3s. MISCELLANEOUS:

(A) The CITY and TENANT represent that each, respectively, has full right, power, and
authority to execute this Lease.
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(B) This Lease constitutes the entire agreement and understanding of the parties and
supersedes all offers, negotiations, and other agreements of any kind. There are no
representations or understandings of any kind not set forth herein. Any modification of or
amendment to this Lease must be in writing and executed by both parties.

(C) This Lease shall be construed in accordance with the laws of the State of Florida. The
location for the settlement of any disputes arising from this Lease shall be Duval County,
Florida. The prevailing party in any action to enforce the provisions of this Lease shall be
entitled to recover reasonable attorney’s fees.

(D)  If any term of this Lease is found to be void or invalid, such invalidity shall riot
effect the remaining terms of this Lease, which shall continue in full force and effect.

(E) This Lease may be amended or modified at any time during the term of the Lease
by the mutual, written agreement of the parties.

(F) The CITY hereby expressly disclaims all Warranties of Merchantability and
Fitness for a Particular Use associated with the Leased Premises. TENANT accepts the
Leased Premises “As Is”.

(G) The CITY warrants that it owns the Leased Premises in fee simple free and clear of
any liens, encumbrances and restrictions that would prevent the CITY from leasing the
Leased Premises to TENANT pursuant to the terms of this Lease, and upon TENANT’S
payment of rent and compliance with all terms, conditions and obligations of this Lease
imposed upon TENANT, TENANT is entitled to the quiet and peaceful enjoyment of the
Leased Premises.

This Lease has been executed by the parties as of the Effective Date set forth above.

[Remainder of page left intentionally blank; signatures on following page.]
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AS TO LESSOR:

CITY OF JACKSONVILLE,
Florida
municipal corporation

Attest: By:

James R. McCain, Jr. Alvin Brown, Mayor
Corporation Secretary

(CORPORATION SEAL):

FORM APPROVED:

Assistant General Counsel

AS TO LESSEE:

WITNESSES: TowerCom III, LL.C

a Florida Limited Liability company
(Sign) By:
(Print) Name: David H. Boeff

Title: Chief Executive Officer

(Sign)

(Print)

o
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EXHIBIT “B”

Memorandum of Lease

Prepared by and after
recording return to:

John C. Sawyer, Jr.

Assistant General Counsel
Office of General Counsel

City of Jacksonville

I'17 West Duval Street. Suite 480
Jacksonville, FL 32202

MEMORANDUM OF LEASE AGREEMENT
(Alberts Ficld Park Tower Agreement)

THIS MEMORANDUM OF LEASE AGREEMENT (“Memorandum”) is dated as of
the day of , 2013, between the CITY OF JACKSONVILLE,
a Florida municipal corporation (the "Landlord"), and TOWERCOM III, LLC, a Florida
limited liability company (the "Tenant").

Recitals

A. Landlord and Tenant have entered into the Lease Agreement dated

pursuant to which Landlord has demised to Tenant that certain property
within Alberts Ficld Park, Jacksonville, Florida, as more particularly described in Exhibit A
attached hereto (the "Premises™).

B. Landlord and Tenant desire to execute this Memorandum, which is to be recorded
in the Public Records of Duval County. Florida, in order that third parties may have notice of the
Tenant’s interest in the Premises and of the Lease.

NOW, THEREFORE, in consideration of the covenants provided for in the Lease to be
performed by Landlord and Tenant, Landlord does hereby demise to Tenant the Premises on the
terms, and subject to the conditions set forth in the Lease, which are the following:

l. Term. The initial term of the Lease shall be for a period of five (5) years
commencing on the Commencement Date (as defined in the Lease), and ending five (5) years
thereafter, and may be renewed for up to five (5), additional, consecutive five (5) year terms as
provided in the Lease.

2. Incorporation_of lease Terms by Reference. All of the terms, conditions,
provisions and covenants of the Leasc are incorporated in this Memorandum by reference. In the
event of any inconsistency between the provisions of this Memorandum and the Lease, the
provisions of the Lease shall control.
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IN WITNESS WHEREOF, the due execution of this instrument by the parties hereto,
effective the day and year first above written.

LANDI.ORD:

WITNESSES AS TO LANDLORD: TOWERCOM III, LL.C, a Florida limited
liability company

By:
, its Manager

Print Name Title:

Dated:
Print Name
STATE OF FLORIDA
COUNTY OF DUVAL
The foregoing instrument was executed, acknowledged and delivered before me this day of

, 2013 by , the Manager, acting on behalf of TOWERCOM III,

LLC, a Florida limited liability company. He is personally known to me or has produced a
Florida driver's license as identification.

Notary Public, State and County Aforesaid
Print Name:

My commission expires:

My commission number:

TENANT:
ATTEST: CITY OF JACKSONVILLE, a Florida
municipal corporation
By:
James R. McCain, Jr. Alvin Brown, Mayor
Corporation Secretary
Datcd:

[§S]
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Form Approved:

By:
Office of General Counsel
STATE OF FLORIDA
COUNTY OF DUVAL
The foregoing instrument was executed, acknowledged and delivered before me this ___ day of
, 2013, by , designee of the Mayor, and by James R.

McCain, Jr., as the Corporation Secretary, of the City of Jacksonville, a Florida municipal
corporation, on behalf of the Florida municipal corporation. Each person is personally known to
me or has produced a Florida driver's license as identification.

Notary Public, State and County Aforesaid
Print Name:

My commission expires:

My commission number:
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY
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LCCATION MAP VICINITY MAP
NOT TO SCALE NOT TO SCALE

DESCRIPT‘ON PARDI‘;)TMCI (AS PROVIDED BY CLEINT AND PER DUVAL COUNTY PROPERTY APPRASSIR

LANDS LYING WITHN SECTION 33, TOWNSHEP 4 SOUTH, HMI 26 EAST. PORTION OF GRANT RECORDED W
OR. BOOK 2590, PAGE 325, OR. BOOK 3307, PAGE 480, AND OR. BOOK 7900, PAE mu. OUVAL COUNTY,
FLORIDA.

DESCRIF’TION' PROPOSED TOWIRCOM LFASE AREA (AS REQUESTED BY CLENT)
PARCEL OF LAND LYING WITHIN SECTION 35, TOWNSHIP ¢ SOUTH, RANGE 28 EAST, IN DUVAL COUNTY, FLORIDA

W MORE PARTIQULARLY N;sousmumws_

WHD‘GATMM‘W‘I ULD'I&MIG’WIOGOMSMMUN’RM'MU
AS RECORDED IN PLAT BOOK 41, PACES 5 AND 3A OF THE PUBLIC RECORDS OF DUVAL COUNTY, FLORDA; THENCE

ALONG THE NORTH = AY LINE OF ORANGE PICKER ROAD (A 66-FOOT RIONT OF WAY PER PLAT OF
CORD), SB3T7IC°W, A DISTANCE OF 170,43 FEET; THENCE OEPARTING SAID RIGHT OF WAY UNE. RO12ZX0W, A

OISTANCE OF 38, g N2S48°27°W, A DISTANCE OF ¢1.88 FEET TO THE PONT BEGNNWNG; THENCE

SBISE0IW, A DISTANCE OF 5830 FELT. THENCE N71°22'32°W, A DISTANCE OF 282! ; THONCE N18TJT28°C, A

DESCRIPTION: PROPOSID 20 ACCESS & UTILITY EASEMENT (AS REQUESTED 8Y CLIENT)

A PARCEL OF LAND LYING MTHIN SECTION 33, TOWNSHP 4 SOUTH, RANGE 26 EAST. N DUVAL COUNTY, FLORDA:

BENG MORE PARTICULARLY DESCRIBED AS FOLOWS:

COMWENCE AT THE SOUTH! -esrcammo'mnmna'm&aoo(wsmn:uwunmrm
N mBuC

DISTANCE OF 34.27 FEET: THENCE SO1°22°30°E,
SAID PARCEL CONYANING 1,911 SOQUARE FEET, Wi

B

SURVEYOR'S NOTES:

1. BEARNGS ARE BASED OM THE NORTH RICHI-OF ~WAY UNE OF ORANGE Baucmrmm
THE PLAT OF HAWMWOCK OAKS. AS RECORDEDR N MW"PW!M!‘UWWI‘E

DUVAL COUNTY, FLORDA.

2. THIS MAP WAS PERFORMED ON THE GROUND ON SEFTEMBER A 2013 UNDER THE SUPERWSON OF A FLORIDA
PROFESTIONAL SURVEYOR & WAPPER.

3 THE SUBJECT PROPERTY MWBIHWVNIM'I mmmmummmrmcv
FLOOD INSURANCE RATE WAP NUNBER 12031C05344M, WIH m“‘i DATE OF AME 3, 201

4. ALL DIMENSIONS SMOWM ARE 1Y FEET AND DECDMAL PARTY NHERLOF.

5 THIS MAP DOES NOT REFLECT OR DETDRMINE OWNERSHP.

6. KO UTRITIES (UNDERGROUND OR ADROVE-GROUND) WERE LOCATED EXCEPT AS SHOWN MEREOM,

7. NO SEARCH FOR VSILE EVIDENCE OF EXISTING OR FORMER ARTAS OF FACIUTES WHICH MAY HAVE INVOLVED
THE USE OF STORAGE OF HAZARDOUS MATERIALS WAS MADE.

B NO WETLAND AREAS OR JURISDICTIONAL WETLANDS WERS LOCATED OR ARE SHOWN ON THIS SURVEY,
5. THIS MAP WAS PRIPARED WITHOU? THE BEMEFIT OF A TITLE COMWITMINT; NO ABSTRACT EXAMINARCH 1S
BPUED.

10, INFORMATION SHOWN HEREON MAY BE SUBJECT TO EASEMENTS, RESTRICTIONS AMD RESIRYATIONS OF RECORD.
11. THIS MAP REFLECTS THE DESCRIPTION PROVIDED BY THE CLIENT.

12 REPROOUCTIONS OF THIS MAP ARE NOT VALID UNLESS SIGNED AND SEALED WITH AN ORSCINAL RASED
SUAVEYDR'S SEAL.

uwmsnﬁonzmus M!WBVWOWMMMSMGMWWWW@HW
THE WRITTEN CONSENT OF THE SURVEYOR OF RECORD.

14. THIS WAP WAS PREPARED FOR THE PURPOSE OF THE LEASING OF A TELECOMMUNICATIONS FACIUTY.
13. THIS MAP IS INTENDED TO BE DISPLAYID AT THL SCALE SHOWN ON EACK SHEET OR SMALLER.
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